UNI TED STATES
ENVI RONVENTAL PROTECTI ON AGENCY
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IN THE MATTER OF
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Section 113(d), Cean Air Act
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Respondent

ORDER GRANTI NG RESPONDENT” S MOTI ON FOR
ADM NI STRATI VE SUBPCENA TO COVPEL PRODUCTI ON
OF DOCUMENTS AND TESTI MONY

On Cct ober 15, 2001, Respondent noved, pursuant to 5 U S. C
Section 556(c), 42 U S.C. Section 7607(a) and 40 C.F. R Section
22.19(c)(sic), for the issuance of an adm nistrative subpoena
directing the follow ng individual to produce docunents and give
testi nony under oath:

Wtness: Larry Wix, Ar Managenent Speci ali st
W sconsin Departnment of Natural Resources
Nort heast Regi on
1125 N. MIlitary Avenue
Green Bay, Wsconsin 54307-0448

Respondent alleges that M. Wi x has been designated by EPA
as its principal fact witness in this case. According to EPA' s
Preheari ng Exchange, Respondent asserts that EPA expects the
witness to testify inter alia, that he conducted inspections and
i nspection activities concerning Respondent’s Hudson facility,
i ncluding the crushing of the suspected asbestos-containing
mat eri al by hand; finding that the suspected asbestos-contai ni ng
material was friable; interview ng asbestos abatenent
contractors; view ng disposal sites; interview ng Respondent and
sanpling materials found at the Hudson facility and at
Respondent’s di sposal sites at Jackson Avenue; receiving sanple
anal yses; assenbling the inspection report; and, providing a copy
of the previous state notice of violation (EPA Prehearing
Exchange at p. 3).



In its Mtion, Respondent asserts that its investigation has
shown that M. Wi x’s proposed testinony, as described by EPA s
Initial Prehearing Exchange, contains serious errors,

i nconsi stencies and departures fromthe truth. Mre inportantly
however, Respondent states that it has reason to believe that M.
Wei x t ook numerous photographs of the accused denolition site and
may have retai ned sanples of suspected material and ot her
docunents. Respondent concl udes that none of these docunents or
itens have been provided to EPA, because none have been produced
by EPA pursuant to pre-hearing discovery and none listed in EPA s
Initial Prehearing Exchange.

Respondent alleges that attenpts to interview M. Wix and
have hi m produce such docunments and itens voluntarily, have not
been successful. It further asserts that such evidence and
testinmony is critical to Respondent’s ability to prepare its
defense to EPA's enforcenent action against it.

Conpl ai nant, by Response to Respondent’s Mbdtion for
Adm ni strative Subpoena To Conpel Production of Docunents and
Testinmony on Cctober 26, 2001, opposes issuance of said subpoena
on the follow ng grounds: 1) that the subpoena request does not
conport with the requirenents of "other discovery"” pursuant to 40
C F.R Section 22.19(e); 2) that said request was filed prior to
conpl etion of the prehearing exchange, which will not be
conpl eted until Novenmber 2, 2001; 3) that the basis for the
request for deposition is to nerely attack M. Wix's
credibility; and 4) that the Clean Air Act and the rule
applicable the this request, 40 C F.R Section 22.19(e), do not
provi de for general adm nistrative subpoena authority and hence
the request is not avail able.

The standard for ruling upon a request for subpoenas or
depositions is contained in 40 C.F. R Sections 22.19(e)l1 and
(e)(3). Inthat regard, Rule 22.19(e)(1) sets forth three
requi renents. First, that the "other discovery” may not
unreasonably del ay the proceedi ng, or place an unreasonabl e
burden upon the non-noving party. Second, that the information
sought is nost reasonably obtained fromthe non-noving party, and
t he non-noving party had refused to voluntarily provide the
information. Third, that the information sought has significant
probative value on a disputed issue of material fact relevant to
l[tability or the relief sought. Rule 22.19e)(3) requires the
additional finding that when a party requests depositions upon
oral questions, "[t]he information sought cannot reasonably be
obt ai ned by alternative nmethods of discovery."

Respondent has satisfied the "other discovery" requirenents
of Rule 22.19(e)(1) and (e)(3). Respondent has denonstrated that
M. Wix is likely to have personal know edge regardi ng the



ci rcunst ances surroundi ng the inspection activities at the
facility, including matters related to the taking of sanples and
phot ographs of the area and suspected asbest os-contai ni ng
material. As such, Respondent’s request for subpoenal/deposition
is not intended to nerely attack the credibility of the w tness,
but is sought for the specific purpose of ascertaining testinony
and evidence not previously disclosed. None of the alleged
docunents or itens appear so far to been included in EPA s
Initial Prehearing Exchange.?!

As to Conplainant’s contention that the Cean Air Act does
not provide for general adm nistrative subpoena authority, such
argunment is rejected as a matter of law. 40 C.F. R Section
22.21(b) provides that "[t]he Presiding Oficer may require the
attendance of w tnesses or the production of docunmentary evidence
by subpoena, if authorized under the Act, upon a show ng of the
grounds and necessity therefor, and the materiality and rel evancy
of the evidence to be adduced.™

Conpl ainant’ s | egal position no doubt rests on the fact that
Subpart H, Supplenental Rules Governing the Adm nistrative
Assessment of Civil Penalties Under the Clean Air Act at 40
C.F.R Section 22.34 (Revised as of July 1, 2000), do not speak
to the issuance of subpoenas to conpel the production of
testinmony or docunents. This is an interesting departure fromthe
sanme Suppl enmental Rules (Revised as of July 1, 1999), which

4.

provi de at Section 22.34(c) Subpoenas. (1) The attendance of

W tnesses or the production of docunentary evidence may be

requi red by subpoena. The Presiding officer may grant a request
for a subpoena upon a showing of (i) the grounds and necessity
therefor, and (ii) the materiality and rel evancy of the evidence

'!As nentioned by Conpl ai nant, the undersigned notes that the
Prehearing Exchange in this proceeding is not scheduled to be
conpleted until Novenber 2, 2001. It is well-settled that the
Rul es contenpl ate a prehearing exchange as the initial step in
t he di scl osure of docunments. 40 C. F. R Section 22.19(b). See
Arsenal Associ ates, Docket No. TSCA -111-725, O der Denying
Subpoena Duces Tecum (Qctober 20, 1997). It may devel op that sone
or all of the information Respondent seeks will be disclosed with
conpl etion of the prehearing exchange. Normally, the timng of
such request for other discovery mght be considered premature.
However, given the proximty of the conpletion of the prehearing
exchange with the issuance of this Oder, and the fact that
Conpl ai nant did not include the requested information inits
initial Prehearing Exchange, the undersigned wll treat the
Motion as if the Prehearing Exchange has in fact been conpl et ed.



to be adduced. Request for the production of docunents shal
describe with specificity the docunents sought (Enphasis
suppl i ed).

Despite the om ssion of subpoena authority fromthe Revised
2000 Consolidated Rules, the statute, pursuant to Section
22.21(b), leaves no doubt that the Clean Air Act authorizes the
i ssuance of subpoenas for admi nistrative enforcenent proceedi ngs
of the type before this Court. Section 307 of the statute, 42
U S.C. Section 7607(a)provides in pertinent part, that "[i]n
connection with any determ nation...of this title...(including
but not limted to section 7413...), the Adm nistrator may issue
subpoenas for the attendance and testinony of w tnesses and the
production of rel evant papers, books, and docunents..."(Enphasis
supplied). See also, United States v. Tivian Laboratories, Inc.,
No. 78-1109, 589 F.2d 49, 12 ERC 1568, 9 Envtl. L. Rep. 20,008
(Decenber 20, 1978), wherein the First Crcuit affirnmed the
validity of the issuance of adm nistrative subpoenas under the
Clean Air Act.

Accordingly, Respondent’s Mdtion is GRANTED. The deposition
of M. Wix is to be conducted on Novenber 26, 2001 in Chicago,
II'linois, unless the parties otherw se agree. The deposition
shal |l not exceed three hours. The subpoena attached to this O der
al so sets forth at Attachnent A, the docunents and itens to be
produced for the deposition.?

So Ordered.

St ephen J. McQ@iire
United States Adm nistrative Law Judge

Cct ober 31, 2001
Washi ngton, D.C.

*This Order only establishes Respondent’s right to depose
the naned individual. It does not affect whatever privileges and
obj ections that otherw se m ght be raised at deposition.



